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REMARKS 

Claims 1-24 and 26-32 are pending in the current application. In the Office 
Action mailed March 3, 2004, the Examiner objected to the drawings under 37 CFR 
§1.83(a). The Examiner further objected to claims 2-6, 10-15, 22-24, and 26-30 because 
of certain infonnalities. Claims 4, 1 1-15, 23, 24, and 26-30 were objected to for being 
dependent on an objected to base claim. Next, the Examiner rejected claims 1 and 22 
under 35 U.S.C. §l02(b) as being anticipated by the publication titled 
u OMEG AMARKER® Temperature Test Kit" (hereinafter OMEGAMARKER®). 
Claims 1, 3-4, 7-9, 16-24, 26, and 31 were rejected under 35 U.S.C. §103(a) as being 
unpatentable over OMEGAMARKER® in view of Lundberg, Sr. et al. (USP 2,785,654). 
Applicant appreciates the allowance of claim 32 and the indication of the allowability of 
claims 2, 5, 6, 1 0-1 5, and 27-30. 

The Examiner objected to the drawings under 37 CFR § 1 .83(a) stating that "the 
drawings must show every feature of the invention specified in the claims." Applicant 
believes that each and every element recited in the claims is indeed shown in the figures. 
Specifically, claims 5 and 29 call for a dual temperature indicator stick assembly having 
at least one collet. Figs* 1, 2, 6, and 7 show a dual temperature indicator stick assembly 
having two collets. The dual temperature indicator stick assembly shown in these figures 
necessarily includes at least one collet. As such, that which is called for in claims 5 and 
29 is shown in the figures. The Examiner further objected to the drawings for failing to 
show "the assembly having one resistance mechanism, as claimed in claim 3; only one of 
the sticks having a ridge, as claimed in claims 6 and 30; and the housing having one 
annular ring/lip, as claimed in claims 1 0 and 28. . . " Each of these limitations is shown in 
any of Figs. 2, 3, 6, or 7. Even so, the claims do not recite only one of the referenced 
structures. The claims in question call for at least one of such limitations and, as the 
Examiner acknowledges, the drawings show two such structures. Therefore, the 
drawings clearly show at least one of the referenced structures because having two 
structures necessarily includes having "at least one" structure. Therefore, as that which is 
called for in the claims is clearly shown in the drawings, Applicant requests withdrawal 
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of the objection to the drawings. If the Examiner remains confused, the Examiner is 
requested to discuss this objection with a Supervisory Primary Examiner. 

The Examiner next objected to claims 2-6, 10-15, 22-24, and 26-30 as lacking 
antecedent basis for the recitation in the claims of at least one of certain elements. 

The best mode requirement is a separate and distinct requirement from the 
enablement requirement as outlined in 35 U.S.C. §112. Applicant has disclosed a best 
mode, as discussed in the specification, and has enabled the claims as written based 
thereon. Specifically, the claims define that which Applicant regards as the invention. 
MPEP §2172(11) states that 'the content of Applicant's specification is not used as 
evidence that the scope of the claims is inconsistent with the subject matter which 
Applicant's regard as their invention," The Examiner's objection to the claims as lacking 
antecedent basis is clearly misfounded. The Examiner seems to be applying 35 U.S.C. 
§112, second paragraph, in comparing the claims to the specification. Such is clearly 
inappropriate. An antecedent basis rejection is properly determined within the scope of 
the claims. 

Regarding the Examiner's objection to claim 22 requesting that "independent" be 
changed to "independently," Applicant disagrees. The first stick can operate independent 
of the second, or independently* As such, claim 22 satisfies 35 U S.C. and 37 C.F.R. 

The Examiner rejected claims 1 and 22 under 35 U.S.C. § 102(b) as being 
anticipated by OMEGAMARKER® temperature test kit, hereinafter referred to as 
OMEGAMARKER®. In setting forth the rejection, the Examiner has merely reproduced 
claim 1 and stated that the reference discloses that which is called tor therein without any 
substantive analysis. Applicant finds it peculiar that the previous Examiner did not reach 
such a conclusion during preparation of four (4) previous Office Actions. Nonetheless, 
claim 1 calls for, in part, a dual-temperature indicator stick assembly having a first 
indicator stick and a second indicator stick and a connector physically connecting the first 
and second indicator stick in a single assembly such that the first and second indicator 
sticks are independently operable thereto. 

, To anticipate a claim, the reference must teach each and every element of the 
claim. See: MPEP §2131. There are clear patentable distinctions between the current 
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invention and the OMEGAMARKER® reference cited by the Examiner. In fact, the 
Examiner admitted that OMEGAMARKER® does not form a dual temperature indicator 
stick assembly in the §103 rejections* OMEGAMARKER® is a temperature test kit that 
includes a plurality of individual temperature indicating sticks. As the reference 
discloses, "the standard kit includes ten individual temperature-sensitive crayons plus a 
holder for each crayon all in a self-contained case ." Emphasis added. That is, the 
reference itself discloses individual temperature-sensitive crayons disposed in a case — 
not a dual temperature indicator stick assembly. One of ordinary skill in the art will 
, readily recognize that a plurality of individual temperature-sensitive crayons positioned 
in a case is not the same as, or equivalent to, a dual temperature indicator stick assembly 
as presently claimed. 

The Examiner's application of the reference to the claims of the present 
application is tenuous at best and is not drawn from the reference itself It is apparent 
that the self-contained case of OMEGAMARKER® is intended as a storage device. It is 
equally apparent that the crayons, when located therein, cannot be used to indicate any 
temperature. That is T the crayon$ must be removed from the self-contained case to 
indicate a temperature. No one reasonably skilled in the art would interpret a case having 
individual crayons therein to be a dual temperature indicator stick assembly as claimed. 

Further, the Examiner is to interpret the claims in light of the Specification. As 
stated in the background of the present application, "Operators desiring to detect several 
temperatures must cany or locate multiple temperature indicators, which is often 
tedious" The background further states that "It is difficult for an operator to hold a 
welding gun in one hand, for example, and two temperature indicator sticks in the other 
hand while wearing heat-resistant gloves." This prior art description describes the very 
problem associated with OMEGAMARKER® reference, even in light of the Examiner's 
strained interpretation. 

Any person of even less than ordinary skill in the art would not reasonably 
conclude that the "case" of OMEGAMARKER® is equivalent to a "connector" as 
presently claimed. One skilled in the art will readily appreciate that the "case" of 
OMEGAMARKER® is comparable to "a container or receptacle" as defined in the 
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American Heritage Dictionary, 2nd College Edition, p. 244 (copy attached), but is not a 
connector of a dual temperature indicator stick assembly. Notwithstanding the ordinary 
definition of "case," the Examiner has, contrary to its plain meaning, stretched the 
meaning of "case" to be a "connector." However, "extrinsic evidence may be used to 
explain but not expand the meaning of terms and phrases used in the reference relied 
upon as anticipatory of the. claimed subject matter." (Emphasis added) MPEP 
§2131.-01(11), citing In re Baxter Travenol Labs., 952 F.2d 388 (Fed. Cir. 1991). 
Accordingly, given the clear language of the OMEGAMARKER® reference, which 
explicitly identifies the structure as a "self-contained case " it is improper for the 
Examiner to rely upon some fictitious interpretation that expands upon the plain meaning 
generally afforded to the term "case." The OMEGAMARKER® reference defines the 
structure as a "case" and therefore any interpretation given by the Examiner must be (1 ) 
consistent with, and (2) no broader than, it's generally considered meaning. The 
Examiner has ignored both to derive a meaning beyond anything a skilled artisan would 
achieve. 

In short, the present invention is an improvement over that which is shown in . 
OMEGAMARKER®. Nowhere in OMEGAMARKER® is it disclosed to connect two 
of the individual temperature-sensitive crayons into a single assembly capable of 
indicating a first temperature and a second temperature. As stated in the Background of 
the present invention, "many applications require two different temperature indicator 
sticks for testing different temperatures in a single operation. It is difficult for an 
operator to hold a welding gun in one hand, for example, and two temperature indicator 
sticks in the other hand while wearing heat-resistant gloves." See: Application, 
paragraph [0006]. The Examiner has applied the teaching of the present application to 
the OMEGAMARKER® reference in a strained effort to reject the present claims. A 
self-contained case cannot possibly be interpreted as a one-piece connector, A 
"connector" is not a "case" under any definition or within common usage. 

Additionally, as stated in MPEP §2111.02, "[a] claim preamble has the import 
that the claim as a whole suggests for it" (Citation omitted) and that "[i]f the claim 
preamble, when read in the context of the entire claim, recites limitations of the claim, or, 
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if the claim preamble is 'necessary to give life, meaning, and vitality* to the claim, then 
the claim preamble should be construed as if in the balance of the claim," 
OMEGAMARKER® discloses a plurality of individual temperature-sensitive crayons 
disposed in a self-contained case. However, "the broadest reasonable interpretation of 
the claims must also be consistent with the interpretation that those skilled in the art 
would reach." MPEP§2111, citing In re Cartright, 165 F3d 1353 (Fed. Cir. 1999)* 
Accordingly, a person of ordinary skill in the art would not interpret the claimed 
connector physically connecting the first and second indicator sticks in a single assembly 
capable of indicating at least two temperatures as a self-contained storage case. Further, 
as shown in the OMEGAMARKER® image, the indicator sticks removably contained 
within the case are certainly not positioned for use in such a position. As such, 
OMEGAMARKER® does not provide "a dual temperature indicator stick assembly," as 
called for in claim 1. OMEGAMARKER® merely provides a plurality of individual 
temperature indicator sticks, each positioned in a case. 

While Applicant acknowledges that a reference may be relied upon for all that it 
would have reasonably suggested to one having ordinary skill in the art and that drawings/ 
and pictures can anticipate claims if they clearly show the structure which is claimed, the. 
picture must show all the claimed structural features and how they are put together. The 
drawings must be evaluated for what they reasonably disclose and suggest to one of 
ordinary skill in the art. See MPEP §§2123 and 21 25* It i$ not reasonable to change the 
self-evident self-contained case of the OMEGAMARKER® reference into a dual 
temperature indicator stick assembly, as stated in claim 1 , nor would a person of ordinary 
skill in the art interpret it as such. It is a case to store temperature indicator sticks - not a 
connector forming a part of a dual temperature indicator stick assembly as called for in 
claim I . The drawings show a case holding individual markers, nothing more. 

A person of ordinary skill in the art would also readily recognize that the 
container case of OMEGAMARKER® i$ not an indicator stick assembly capable of 
indicating at least two temperatures. The Examiner's conclusion that such is shown 
therein is way beyond, a reasonable interpretation of the figure. As an example, in order 
for this interpretation to be workable, the markers must remain in the case to be useable 
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as a "connector" or therefore, one , would need to insert hot metal into the case to indicate 
a temperature. A person of ordinary skill in the art would readily appreciate, from 
looking at the container case of OMEGAMARKER®, that inserting hot metal into the 
case would severely damage, if not destroy, the case itself. More reasonably, in order for 
the individual indicators to indicate any temperature, they must be removed from the self- 
contained case. Once removed from the case, the Examiner's interpretation collapses 
because there would be no connector providing independent operability with respect to 
the connectors (see claim 1 ). The individual crayons of OMEGAMARKER can only 
indicate a single temperature each and it shows no connector providing independent 
operation. The Examiner has not only removed OMEGAMARKER® from its context 
and purpose to construct an unsupported rejection, the Examiner is interpreting the claims 
beyond that which is reasonable. 

For all of the reasons stated above. Applicant believes claim 1 is clearly 
patcntably distinct over OMEGAMARKER®. 

In rejecting claim 22 under 35 LF.S,C § 102(b), the Examiner merely stated that in 
providing the assembly disclosed by OMEGAMARKER®, the method steps of claim 22; 
will inherently follow. Similar to claim 1, claim 22 calls for a method to provide a dual 
temperature indicator stick assembly. As argued above, the interpretation of 
OMEGAMARKER® to form a dual temperature indicator stick assembly is simply not 
reasonable. In order for the "assembly" of OMEGAMARKER® to provide a dual 
temperature indicator stick assembly would require inserting hot metal into the self- 
contained case. Such an application would clearly destroy the case. As such, at least for 
the reasons set forth above, claim 22 is patentably distinct over OMEGAMARKER®. 

The Examiner next rejected claims 1, 3, 4, 7-9, 16-24, 26, and 31 under 35 U.S.C. 
§103(a) as being unpatentable over OMEGAMARKER® in view of Lundbcrg, Sr. et al. 
While Applicant does not believe the rejection is sustainable as outlined by the Examiner, 
Applicant has amended claim 1 Xo further define the invention to call for, in part, a pair of 
extension mechanisms extending from the connector and constructed to independently 
advance each of the indicator sticks upon rotation of the respective extension mechanism. 
The art of record does not teach or suggest such an extension mechanism. That is, 
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Lundberg, Sr. et aL teaches a spring 26 and a plurality of flexible and resilient fingers 22 
for gripping the chalk or crayon positioned therein. The chalk or crayon positioned 
therein is extended from the body of the holder only by manual manipulation of the chalk 
or crayon by a user. As such, claim 1, and those claims that depend therefrom, are 
patentably distinct over the art of record. 

Claim 1 6 has been amended to further define the present invention. As amended, 
claim 16 calls for, in part, means for advancing the first indicating means and a means for 
advancing the second indicating means and wherein rotation of a respective advancing 
means extends a corresponding indicating means from the retaining means. As stated 
with respect to claim 1, there is no disclosure in the art of record for an advancing means 
to extend a respective indicating means from the retaining means. As such, claim 16, and 
those claims that depend therefrom, are patentably distinct over the art of record. 

Claim 22 has been amended to further define the present invention. As amended, / 
claim 22 calls for, in part, forming a first and a second extension mechanism connected to. 
the single assembly and constructed to extend the first and the second indicator sticks; 
from the assembly upon rotation of each respective extension mechanism. As previously -' 
stated, there is no disclosure in the art of record for forming a first and second extension 
mechanism. Simply, both OMEGAMARKER® and Lundberg, Sr. ctal. require direct : 
operator manipulation of the chalk or crayon in order to extend the chalk or crayon from 
the assemblies disclosed therein. As such, for at least those reasons set forth above, claim 
22, and those claims that depend therefrom, are patentably distinct over the art of record. 

Claim 31 has been amended to further define the present invention. As amended, 
claim 31 calls for an extension member connected to each marking end of the connector 
wherein rotation of the extension member extends or retracts a respective indicator stick 
housed therein. Neither OMEGAMARKER® or Lundberg, Sr. etal., alone or in 
combination, disclose an extension member constructed to extend and retract a respective 
indicator stick upon rotation relative thereto- As such, that which is called for in claim 3 1 
is patentably distinct over the art of record. 

As such, Applicant believes that the claims of the present invention, as presented 
herein, define the present invention over the art of record. Therefore, in light of the 
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foregoing, Applicant respectfully believes that the present application is in condition for 
allowance. As a result, Applicant respectfully requests timely issuance of a Notice of 
Allowance for claims 1-24 and 26-32. 

Applicant appreciates the Examiner's consideration of these Amendments and 
Remarks and cordially invites the Examiner to call the undersigned, should the Examiner 
consider any matters unresolved. 



Attorney Docket No. : ITW75 1 0.006 
P.O. ADDRESS: 

Ziolkowski Patent Solutions Group, LLC 
14135 North Cedarburg Road 
Mequon,WI 53097-1416 
262-376-5170 
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mdon Uving * yeOow rind And iwccu wfaiUAh n»h. fAfttt 
Ml rora*f name for Tinpitlu. Turkey.] 
Cft»4-A0*va (Us'srao/va, kaz 7 ^ k. A promucsious and un- 
WgukMman; Ebertine. (After GJ. Cwxw de Seingaji 

csna^ia {ka-f»*v5) ^ VartiAl oT eacaava. 
Cnrtth (kbDA't kAC-> n 1. In northern Africa, the citadel 
and ptlaet of * aornreign. 2* The native ouarter in any oi 
•everal dhes in north em Africa. |Pf. < ditt, Ar, Who* < 
At. qasainft. t awties*,] 

0«»*oa4# (ki-AkadO a 1. A wAlerfall or a series of small 
wnierJaus over »ts*p rocks. 2. Something resembling a cms. 
eadr. sip. an arrangement or faD of soatartal •* lace. 3. A 
nicRsnon or xenes of processes, opentloat, or Uniu. 
*• J ? K fj^.* ri " ^Bm* « fterworki the output of 
each of which «erve» » the input for the next — uttr. A tr.r. 
-Cw>*d> -cmMng, -oaow. To fall or cause to fall from one 
level to another m a continuous series, rp r , < Tta], etuwa < 
assort. \o fall < VTjU. ♦mrfeaw < Lar, cafe*.) 
eafcai-a fki.skai'a) n. i. The «*c*rA bueklharnw Z. Cas- 
caxa atgrada. [Sp, cArcoro; bark < mtnir, to break c VLsl 
"qmuatcare < Im. qmuar* < piotere. to zhate.) 
caacarn taucssttiom n. A throb or tree, R/uzrrmus punhUma. 
of northwestern North America, whose bark is the source of 
caacara U£f&Qa. 

'* ea-o/e-d* (so-gxt'da) n. The dried bark of the cas- 



iB^aoln (ta*xen' ( ki'AKn) a. A white. Lastdess, odorJeu 6 '■ 
and Cheese protein, used to make pLasucs. adhasives. oai - 
and food*. [UiL < Lnt cam. c*o»e.} ■ .v 

a« SttSlo a 1 . A twf* kent In a fthcilh ta w«. £. A « : 



0**4 Um A Law based on judicial decision and precede 
r*tf)er than anuute. *; 

ea«w toed n. The number of ca&es handled In a g*v«q ptri ? 
as by a dmic ox racial service* afteocy. . 

fcB*»-mab» (tis'qUrO i . A fortified eodonire for arnll ^ 
on a warship, a. An armorad mmpartmwnrfnr nrtilMry a 
nxnpart. |OFr. c OEtaL oaaaMerra.{ rwrntrmp adf. ' , - 

caao nMiil fkls^nani). m, 1, a. A u^adow taah that Op - 
outward by mesins Of hitt#«. h. A window with such sad 
2. A case or Krvcrihg. < Med, Ut. *u*n**»m* < a 
dwrJung < Lit.) ^' n^iw g<tf, 

«-^J» fJ**e>oi) any. Resembrfng cheese. [< Lbl com 

also Ca^awrie (IcT-zDRO H* A military barracks, ( 

caw shot n> 1. a A caniszer (sense iy b. The thot u 
camatcr. 2. A ahrapnel ihett. 

caam study k A detailed analysis of an IndividuaJ or gnr 
asp. as an exemplary model of medical, psychological 
social phenomena. 

oatno ayatatm e. A method of teaching law that emphasi 
the nudy selecud casea rather than the mtcmafc stu 
of legal tEXtbooks. \ 

«|^wc^ (kir-wurk') n. The pan of 4 K*i*l worked <to« 
dealing with the problem* of a particular case. — oa« 



cwh' <kft*h) <t 1. Ready money: currency or coins. 2. t> 
mcar for good* or service* u money or by Check. — « 
e aeriad, oa*wno. f i b To exchange for or convert » 
ready money: rs&n a check. — AfvaaaJ h^to. t=-*lh tn. lJ 
withdraw rrom a vemnns by or a* If by serOinf onO I 
eount. 2. Sfanj: To die. ^-uupnr, nv t> inwvTo take advt 
taa ? J ?t *^ r - aoney boat <■ Lai. «auo; case) 

cflaoM (tods) a, ^ oa«n. Any of varhms Oriental eohy 
«mw ccDommaiioo, esp. a copper add lead eoln wi* 



ipat/apay/ar 
jjudge/k 



ay / lr cm^ y a r»iher / b h» / cfc «h«eah / d 
kick / 1 rid, rteedfc / m mti* / d no. 
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